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Abstract:

In Today’s Globalized World Citizenship Is Considered As Method Of Inclusion Which Acts As A
Status Of A Person,! And That Status Brings Along With It, Exclusive Rights And Obligations. Often
The Concept Of Citizenship Is Generally Confused With That Of Nationality, But Nationality Is
Associated With Membership Of A Community On The Basis Of Cultural Similarities Whereas
Citizenship Is Membership Of A State.>

Right Of Citizenship Brings With It Bundle Of Other Rights,® It Is Used As A Sorting Device For
Allocating Human Population To A Particular State. Citizenship Acts As A Filter In Two Ways:
States Are Obligated To Admit Their Nationals Into Their Territory And They May Levy Restrictions
(E.G. Visa Requirements) On Other Nationals. Citizenship Is Neither A Purely Subjective Nor Purely
Objective Criteria. It Is Not Subjective As There Is No Sense Of Belonging And Neither Is It
Objective Because It Cannot Be Inferred By Looking At The Person’s Circumstances. Citizenship Is
More Of A Discriminating Concept Than A Concept That Ties People. It Marks A Boundary Between
Outsiders And Insiders, This Boundary May Be Flexible Or Rigid And May Keep Changing, But It
Still Exists As A Demarcation.

INTRODUCTION

In Today’s Globalized World Citizenship Is Considered As Method Of Inclusion Which Acts As A
Status Of A Person,* And That Status Brings Along With It, Exclusive Rights And Obligations. Often
The Concept Of Citizenship Is Generally Confused With That Of Nationality, But Nationality Is
Associated With Membership Of A Community On The Basis Of Cultural Similarities Whereas
Citizenship Is Membership Of A State.®

Right Of Citizenship Brings With It Bundle Of Other Rights,® It Is Used As A Sorting Device For
Allocating Human Population To A Particular State. Citizenship Acts As A Filter In Two Ways:
States Are Obligated To Admit Their Nationals Into Their Territory And They May Levy Restrictions
(E.G. Visa Requirements) On Other Nationals. Citizenship Is Neither A Purely Subjective Nor Purely
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Objective Criteria. It Is Not Subjective As There Is No Sense Of Belonging And Neither Is It
Objective Because It Cannot Be Inferred By Looking At The Person’s Circumstances. Citizenship Is
More Of A Discriminating Concept Than A Concept That Ties People. It Marks A Boundary Between
Outsiders And Insiders, This Boundary May Be Flexible Or Rigid And May Keep Changing, But It
Still Exists As A Demarcation.

In India Part Il Of The Constitution Of India And Citizenship Act, 1955 Deal With The Citizenship
Law But Neither Of Them Defines Terms Which Are Crucial For Understanding The Law With
Regard To Citizenship, Such Word May Include Citizen, Domicile, Nationality And Subjects, Article
5 Of The Constitution Mentions The Term Domicile But Neither This Article Nor Any Other
Provision Of The Constitution Or Subsequent Legislation Defines Domicile, Which Makes The Law
Of The Citizenship Ambiguous And Unsettled That’s How The Role Of Judiciary Becomes
Important, As It Interpret These Terms In The Light Of The Constitution And Its Basic Structure.
Given The Importance Of Judicial Interpretation To The Provision Of Citizenship Law In This Article
We Will Deal With The Cases Related With Citizenship Decided By The Constitutional Courts
Along With That, We Will Also Discuss The Approach Of Judiciary In The USA After The
Fourteenth Amendment.

CONSTITUTIONAL PROVISIONS THROUGH THE LENSES OF JUDICIARY IN INDIA

The Constitution Of India Under Article 5 Confers Citizenship By The Domicile But The Term As
Above Mentioned Not Defines Under Constitution Further Other Article Also Require Domicile With
One Or More Ancillary Conditions Such As Domicile And Born In India, Not Born In India But Have
Indian Domicile Along With Fact That Their Parents Were Indian Citizens, Those Who Are
Ordinarily Residing In India For Last Five Year But Are Not Born In India And Those Who Are
Migrants Of Pakistan But Came India After 19" July 1948 And Are Domiciled In India By
Registering Themselves For More Than Six Months, Hence Understanding The Domicile Through
Judicial Lenses Becomes Necessary.

Initially Court Was Of Opinion That Minor Child Should Take On The Domicile Of His/Her Father’
Whereas Married Women Shall Considered Having Domicile Of Her Husband® But Further This Was
Changed In The Case Of State Of Bihar V. Kumar Amar Singh And Others® Where Supreme Court
Has Discussed The Domicile In The Light Of Article 5 And Article 7 In This Case A Lady Kumari
Rani Who Was Indian Born And Wedded To Indian Citizen Who Was Domiciled In India As Well,
Created A Wakf And Appointed Herself Mutwali And Her Three Sons Joint Mutwali. In The Month
Of July 1948 Is Visited Pakistan But By December Of The Same Year She Came Back To India On
Temporary Permit But Next Year In The Month Of April She Again Went To Pakistan And
Meanwhile In September, 1949 By The Notification Of Deputy Custodian Evacuee Her Property
Which Was Under The Wakf Was Vested In Custodian As She Was Considered To Be Migrated To
Pakistan But On 14" May 1950 She Returned India On The Permanent Permit Which Was Cancelled
And Due To This Cancellation, She Was Ordered To Leave India By The End Of The Month.

In This Case The Fundamental Question Was Raised As To The Continuance Of Kumar Rani’s
Citizenship Status As She Went To Pakistan After 1% March, 1947 And As Per Article 7 She Ceases
To Be Citizen But The Proviso Of The Article Provides Few Exception Such As Return On Permit
And Permanent Return And Keeping In Mind This Law And Fact That She Was Born In Indian

" Dowood Mohd v.Uol, AIR 1969 Guj 79.
8 Karinum Nisa v. State of Madhya Pradesh, AIR 1955 Nag 6.
°AIR 1955 SC 282.
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Territory And Her Husband Was Domiciled In India High Court Allowed Her Application Because
As Per English Law Husbands Domicile Is Considered Wife’s Domicile And State Filed Appeal
Against This In The Supreme Court, Court Giving Effect To The Non-Obstacle Clause Of Article 7
Held That,

“If The Wife Migrates To Pakistan After The Date Mention Under Article 7 Leaving Her
Husband In India She Should Not Be Considered Citizen Of India For The Purpose Of
Article 5 And Though Proviso Provides For The Exception But This Case Does Not Fall
Under That Exemption, Hence Court Denied The Citizenship To Her On The Basis Of
Her Husband’s Domicile And Created A Clear Demarcation Between Domicile Of
Husband And Wife.™™

Now The Other Question Was, Is Domicile And Citizenship One And Same Thing Or Not, And Can
One Person Have More Than One Domicile Or Not As We Have Concept Of Single Citizenship
Supreme Court In The Case Of Radhabai V. Bombay Held That,

“Common Citizenship Is Different From The Common Domicile And One Must Not Get
Confused Between Them Domicile Is The Place (State) Where A Person Is Residing And
Have Intention To Continue Such Residence And Citizenship Is Concerned With The
Political Allegiance With The Country.”™

But This Case Was Overruled By The Judgment Of State V. Narayandas Mangilal'> Court Was Of
Opinion That In India There Is Single Citizenship And Hence There Shall Be One Domicile Of India
As Well. State Domicile Was Disregarded By The Justice Bhagwati In The Case Of Pradeep Jain V.
UOI, He Was Of Opinion That India Is Indivisible And Hence Have Just One Citizenship®*Avrticle 5
Of The Constitution Confer Citizenship On The Basis Of Domicile Of Territory Of India But
Domicile Is Not Only Criteria But In Addition To This Place Of Birth And Residence Is Also
Required.

In Central Bank Of India V. Ram Narain'4, Principle Question Was, A Person Who By Birth Is
Citizen Of Pakistan And Subsequent To Crime Done In Pakistan Acquired Indian Domicile Can Be
Tried By Indian Court, Court Held That As The Domicile Is Intention To Reside Forever At A Place
And There Should Be Sense Of Perpetuity Hence He Cannot Be Tried Under Indian Police Code By
The Courts In India. In Louis De Raedt V. UOI*® A Foreigner Was Residing In India With Residential
Permit For His Missionary Work For A Considerable Period Of Time, In 1985 An Order Of
Expulsion Was Passed By The Government Which Was Challenged By Him Stating That, He Resided
In India For More Than 5 Years Prior To The Commencement Of Constitution And As Per Article 5,
He Was Eligible For The Citizenship By Domicile. Court Here In This Case Discussed The Domicile
By Birth And Domicile By Choice, Domicile By Birth Shall Be Unhindered Until Person Acquires
Domicile By Choice And To Acquire It Person Must Have Intention To Settle And Reside There
Permanently Mere Residence Is Not Sufficient For The Acquisition Of Citizenship But It Must Be
Accompanied By The Intention. Further For The Purpose Of The Article 5 Of The Constitution, In
The Opinion Of Justice Bhagwati There Shall Be Just One Domicile As It Gives Status Of

10 1bid.

11 AIR 1955 Bom 439.
12 AIR 1958 Bom 68.
131984 AIR 1420.
“AIR 1955 SC 36.
151991 AIR 1886
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Citizenship To All Those Who After The Independence Choose To Stay Back In The Territory Of
India. When A Domicile Of Minor Is Concerned For The Purpose Of Article 5 It Would Be
Associated With The Domicile Of Father® But When Father Migrates To The Territory Of Pakistan
Leaving His Children Here And Child Still Fulfills All The Requirement Of Citizenship Of Article 5
He Shall Be Considered As Indian Citizens Irrespective Of His Parents Domicile.!’

Gujarat High Court, In Kulathil Mammu V State Of Kerala!® Defined Term Migrated In The View Of
Article 6 And 7 And Held,

“If A Person Voluntary Choose To Leave For Pakistan After 1947 And Then Visits India
And Found Shall Be Considered As Migrant Within The Meaning Of Article 7 And Not
Citizen Of India And Treated As Per The Foreigners (Entry Into India) Act, 1920. If A
Person Visits India Under Pakistani Passport And Have Residential Permit For Few
Days But Fails To Leave India In The Specified Time Then That Person Shall Be
Considered As Foreigner And Shall Be Punished Under Section 14 Of The Foreigner’s
Act, 1946.7%°

Migration Is Just Moving From One Place To Other Without Any Intention But Domicile Was
Associated With The Intention. In The Case Of Smt. Shanno Devi V. Mangle Sain,?® Apex Court Dealt
With The Art. 6 And Specifically Provided The Meaning Of Words Has “Migrated To India” Which
Means That Person Migrated India Before The Commencement Of Constitution And That Is Coupled
With The Intention Of Residing Permanently. To Become Citizen He Must Satisfy The Requirement
Of Ordinary Resident Under Article 6(B)(I) And If Any Person Fulfils All The Requirement Of The
Art. 6 He Is Deemed To Be The Citizen, For The Purpose Of Art. 6 Migrations Can Only Means
Coming India From The Foreign Territory And Pointed Out That Art. 6 And 7 Are For The
Extraordinary Situation Created By The Influx Of Migrants Due To The Conditions Created By The
Partition.

Further In The Case Of Lal Babu Hussain V. Electoral Registration Office?! Court Considered
Presence Of Name In The Electoral Roll As Proof Of Citizenship And If The Name Is Already There
Is Cannot Be Remove By The Authorities Stating The Lack Of Citizenship As Ground Of Removal
Of Name But A Due Process Should Be Followed And Person Should Get Reasonable Opportunity
To Defend His Case Before Such Removal Of Name From Electoral Roll. Judiciary While Dealing
With Article 5,6, And 7 Of The Constitution Have Interpret The Fundamentally Important Terms
Such As Domicile, Migration Citizenship And Nationality. Court Has Associated The Domicile With
The Intention And Migration With The Movement Of Person From One Place To Another. In Court’s
Opinion One Can Reside In The Territory Of India And Have Civil Right But Do Not Have Any
Political Right Owing To Lack Of Citizenship.

INTERPRETATION OF PROVISIONS OF THE CITIZENSHIP ACT, 1955

Avrticle 11 Of The Constitution Confreres Wide Power In The Hands Of Parliament With Respect To
Legislating Over Citizenship Laws And As Per This Power Parliament Enacted The Citizenship Act,
1955 Which Provides Citizenship Via Five Means: By Birth, Descent, Registration, Naturalisation

16 Yol v. Md.Ayub AIR 1972 Gauhati 56.

17 Rashid Hasan Roomi v. Uol, AIR 1967 ALL 154.

1BAIR 1966 SC 1614.

19 State v Abdul Suttar Haji lbrahim Patel, AIR 1963 GUJ 226.
2AIR 1961 SC 58.

2L AIR 1995 SC 1189.
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And Incorporation. Sec. 5 Provides Citizenship By Registration Which Is Discussed In The Case Of
Ghaural Hasan And Others V. The State Of Rajasthan, Supreme Court Held,

“Once A Person Is Registered As Citizen Of India His Citizenship Status Can Only Be
Cancelled By The Government Of India As Per Section 10 Of The Citizenship Act On
The Ground Of Fraud, Misrepresentation And Concealment Of Fact By Such Person
And Nothing Else. Collector Under S. 21 Of The General Clauses Act Have No Power

To Cancel The Citizenship By Registration.

Further In The Case Of Hari Shanker Jain V. Sonia Gnadhi®? Where Mrs. Gandhi’s Election Of
Member Of Parliament From The District Of Amethi Was Challenged On The Ground Of Her
Citizenship Status, Though She Acquired Citizenship Under Section 5(1)(C) Of The Citizenship Act.
High Court Of Allahabad Held Citizenship Granted Under Section 5 Should Not Be Questioned
Unless Cancelled Under Section 10 Of The Act By The Government.

CITIZENSHIP AND THE JUDICIAL INTERVENTION OF UNITED STATES SUPREME
COURT

Fourteenth Amendment Has Been Seen As A Central Engine Behind The Birthright Citizenship Of
All The Races Born On American Soil And Assimilation Of New Immigrant Populations Into The
United States As Well, We Can Came Into Existence Nearly After Seven Decades Hence The History
Of Citizenship In United States Can Be Divided In Pre- And Post-Fourteenth Amendment.

The Constitution Of USA In 1789 Under Article | Empowers The Federal Government As A Sole
Authority To Make And Regulate The Immigration Laws. The Naturalization Act Of 1790, Granted
The National Citizenship To Only White Men Who Are Essentially Have Free Will And Who Are
Resided In USA For At Least Two Years, Further Citizenship Was Extended To Their Children Who
Were Below 21 Years Of Age.

The U.S. Supreme Court In The Dred Scott V. Sandford** Had To Answer The Question About The
Right To Citizenship Of A Slave, Who Was Negro Born On American Soil With The African
Ancestry, Here In This Case The Issue Was Whether A Slave Born In USA Becomes Entitle To All
The Rights And Privileges Guaranteed Including Right To Sue In The Court Of Law. Court Denied
The Right To Citizenship To Scott, Stating His African Descent And Status Of Slave. The Majority
Opinion Of The Judgment Written By Chief Justice Roger B. Taney, Rationalizes The Denial Of
Citizenship In The Following Words,

“‘Citizens’ Constitutes The Political Body Which Form The Sovereignty And They Hold
The Power And Conduct Of Government Through Their Representative Hence Every
Citizen Is Sovereign People Whereas The Negro Who Are Descendent Of Africa Are Not
Citizen Of United States Though Born Here But Are Subordinate And Inferior Class Of
Beings Who Are Subjugated By The Dominant Race And Their Authority.”*

This Judgment Is The Constant Reminder Of Embarrassment That Was Brought To The US
Supreme Court By Compromising The Liberty And Equality Of Individual, Long Battles Was
Fought To Undue To Wrongs Of These Judgments In The Form Of Civil War. Thirteenth

22 AIR 1967 SC 107.

2 AIR 2001 SC 3689.

2460 U.S (19 How.) 393 (1856).

ZLawrence B.; Fenwick Evans, Charles G. Cases on American Constitutional Law (5)
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Amendment Of US Constitution, Post War Came As Possibility Of Radical Change And Legal
Transformation As Slavery Was Abolished, Though The Status Of Citizenship Was Not
Conferred Upon The Former Slaves. Soon After The War Reconstructionist Congress Enacted
The Civil Right Law, Which Provides The Status Of Citizenship To All People Born In The
U.S. Given They Are Subject Of Foreign Power.

The Most Important Declaration Of Birthright Citizenship Came In 1868, In The Form Of Fourteenth
Amendment, Which Held That,

“All Persons Born Or Naturalized In The United States And Subject To The Jurisdiction
Thereof.®”

This Amendment Recognized The Principle Of Jus Soli For Conferring The Status Of Citizenship To
The People Born On American Soil. This Amendment Was Challenged In The Case Of United States
V. Wong Kim Ark,>” Where A Birthright Citizenship Of Wong Kim Ark Chinese-American, Who Was
Born To Chinese Immigrants In The Year 1873 On The American Soil Was In Question, As Congress
Passed The Chinese Exclusion Act, 1882 Which Prohibited Chinese Immigration And, By Extension,
The Naturalization Of Chinese Citizens. But Since His Parents Were Not Citizen Of United States, It
Was Disputed Whether He Was Citizen Or Not, Wong Was Denied Reentry Into The U.S. After His
China Visit, He Was Restrained Of His Liberty For The Deportation, Further He Filled A Writ Of
Habeas Corpus In The United States District Court Where He Was Discharged.

Thereupon The United Sates Appealed In The Supreme Court Held That,

“Citizen In The United States, By Virtue Of The First Clause Of The Fourteenth
Amendment Of United States Which In Clear Words And In Manifest Intent, Includes The
Children Born, Within The Territory Of The United States, Of All Other Persons, Of
Whatever Race Or Color, Domiciled Within The United States .%

Further Court Interpreted The First Clause Of Fourteenth Amendment In The Broader Manner And
Held That, Constitution Of USA Via Fourteenth Amendment Provides Two Sources Of Citizenship
First By Birth And Second Through Naturalization. Whereas The Citizenship By Naturalization Is
Sole Jurisdiction Of Legislature, And Can Only Be Acquired By Fulfilling The Law Made By The
Government, Citizenship By Birth Is A Birthright Of An Individual Given By The Constitution Itself
On The Basis Of Place Of Birth. Therefore No Treaty Or Law Of The Congress Can Take Away The
Birthright Citizenship Of The Individual Under Any Circumstances, Given The Clear And Broad
Words Of The Constitution. Further Court Elaborating The Reasoning That Large Population Born In
USA Has Foreign Kinship Held That,

“To Excludes Citizenship From The American Born Children, Who Are Born To The
Subject Of Other Countries Would Be To Deny Citizenship To Thousands Of Persons Of
English, Scotch, Irish, German, Or Other European Parentage Who Have Always Been
Considered And Treated As Citizens Of The United States. "

This Case Established A Precedent And Has Since Been Used To Defend The Birthright Citizenship
Rights Of Americans, Though In Extraordinary Circumstances Like War The Citizenship Of People

26 J.S. CONST. amend. XIV, § 1.
27169 U.S. 649 (1898).

28169 U.S. 649 (1898).

29 |bid.
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Who Have Some Connection With The Foreign Land Is Being Questioned. In 1940, During The
World War Il United States Enacted The Alien Registration Act, Which Required Non-Citizens To
Register Themselves With The Government And Empowered The President To Deport The
Foreigners Who Can Be Security Risk For The Nation, Thousands Of Japanese American Were On
Verge Of Losing Their Birthright Citizenship Because Of This Act. In 1943, In The Case Of Regan V.
King®, The Citizenship Status Of Twenty-Six Hundred Japanese American Who Were Born In
America To The Parents Who Were Subject Of Japan Was In Question. The Plaintiff Requested The
Court To Reverse The Judgment Of Wong Kim Ark But In The Light Of Clear Wordings Of
Fourteenth Amendment Court Denied The Appeal And Restored The Status Of Citizenship To
Japanese American Who Was Born On American Soil.

In The Korematsuv Case, Extraction Of Japanese American Citizens In The Name Of National
Security Was Challenged.®'Fred Korematsu, Who Was Citizen Of USA, Thoroughly Americanized In
Culture And In Fealty Was By The Exclusion Order Of 1942 Demanded To Report To A Civilian
Control Centre And This Order Was Applicable To All The Japanese American Even Those Who
Were Born On The American Territory. The Entire Foundation Of The Exclusion Order Was Based
Upon The Suspicion That They Might Be Sympathetic To The Japan Because Of Their Ancestry,
Korematsu Defied The Order To Report Which Had Him Arrested, And Thereafter He Appealed To
The USA Supreme Court And Lost. US Supreme Court Upheld The Law Under Which He Was
Convicted.

Justice Hugo Black, Who Wrote For The Majority In The 6-3 Decision Accepted That Any Law That
Curtails The Civil Rights Of The Single Racial Group Are Immediate Suspect But Not Necessarily
Unconstitutional. And Then He Went On To Say That,

“Pressing Public Necessity May Sometimes Justify The Existence Of Such Restrictions,

Racial Antagonism Never Can” %

In Other Words Restrictions Imposed By The Exclusion Order Would Have Failed The Test Of
Constitutionality In The Normal Times But The Wartime Emergency Justified The Order, But The
Three Dissents Of This Judgment Describes The Action Racial In Nature As It Solely Was Based On
The Ancestry Without Any Other Evidence Concerning His Loyalty Towards USA, Which Makes
This Case A Dangerous Precedent For Future.

CONCLUSION

India And United States Both The Nations Had Adopted The Principle Of Jus Soli For The
Governance Of Citizenship As They Were The British Colony In The Past And Had Major Impact Of
Common Legal System Which Was Governed By Birthright Citizenship (Jus Soli). While The
Constituent Assembly Of India Presented Article 5 Of The Constitution As A Foundational Statement
Of Jus Soli, Representing The Modern, Democratic And Inclusive Law, Which Was Applicable To
The Individuals Who Were Already Living In The Territory Of India Before The Commencement Of
The Constitution. Indian Citizenship Law Gradually Shifted From The Lines Of Jus Soli To Jus
Sanguine.

30 49 F. Supp. 222 (N.D. Cal. 1942).
31 Korematsu v. United States, 323 U.S. 214 (1944).
32 |bid.
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Whereas In United States, After The Declaration Of Independence Article | Of The U.S. Constitution
Empowered The State To Be The Sole Authority Over The Citizenship And By That Authority The
Naturalization Act Of 1790 Was Enacted Which Conferred Citizenship Right To Only “Free White
Person” Who Lived In The Country For Two Years. Though This Principle Had Element Of Jus Soli
But It Was Highly Inflicted By The Racial Discrimination Further Right To Citizenship Was Denied
To The Slaves And Limited Citizenship Right Were Conferred To The Women, Provision Of
Naturalization Act Coupled With The Ruling Of Supreme Court In The Scott V. Sanford Made The
Citizenship Law In United States More Exclusive In Nature Though It Transformed Radically After
The Fourteenth Amendment. After The Civil War Fourteenth Amendment Came As A Guiding Light
Which Solidified The Principle Of Jus Soli As The Governing Law Of Land By Conferring
Citizenship Right To All The Person Born In United States Which Was Again Upheld In The Wong
Kim Ark Case By The Supreme Court Of United States.

In United States The Citizenship Law Flows And Governed By The Constitutional Provision As A
Result It Is Rigid In The Nature, After Fourteenth Amendment No Major Change Have Been Made,
In The Governing Principle Even After Must Debate The Principle Of Jus Soli Is Followed Though
Few Policy Changes Have Been Done In The Immigration Law. In India Though The Law Was
Framed By The Constituent Assembly In The Constitution Regarding The Citizenship Law But The
Same Constitution Provides The Unfettered Power In The Hands Of Parliament Which Is Not Subject
To The Citizenship Provisions Mentioned In The Constitution. Because Of This Unfettered Power In
The Hands Of Parliament We Have Witnessed Such Radical Change In The Citizenship Law Of
India.

In Both The Countries Though The Citizenship Law Claims To Be Inclusive But At Several Occasion
In The Name Of National Security And State Interest, It Has Shown The Racial Biasness And
Judiciary In The United States Has Up To Some Extend Took The Stand In The Favor Of
Inclusiveness By The Means Of Fourteenth Amendment Whereas The Indian Supreme Court In
Absence Of Such Strong Protection, Time And Again Failed In Its Attempt To Guard The
Inclusiveness Of The Citizenship Law.
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